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—  
ABB ABILITY™ MARKETPLACE RESELLER GENERAL TERMS AND CONDITIONS 
 

Background  

A. ABB Inc., 305 Gregson Avenue, Cary, North Carolina 27511, USA (ABB) has developed and is im-
proving and maintaining an online platform for the ordering and receipt of digital products 
and services, such platform being operated under the brand of ABB Ability Marketplace™ (the 
ABB Ability Marketplace). 

B. The ABB Ability Marketplace may be accessed by Reseller to order and resell digital Services 
and Software offered by ABB (each an ABB Digital Offering). 

C. The ABB Digital Offerings offered on the Marketplace are made available by ABB and not the 
platform provider and, as such, the Reseller agrees that the platform provider is not responsi-
ble for such ABB Digital Offerings. 

1 Scope and Contract Formation 

1.1 Parties and scope. The terms and conditions in these ABB Ability Marketplace™ Reseller Gen-
eral Terms and Conditions ("Ability Marketplace Reseller GTC") together with any Order, a 
reseller framework agreement (where applicable) or other terms and conditions referred to 
in these Reseller GTC (together, the "Marketplace Reseller Contract") are agreed between 
the ABB entity ("ABB") and the contracting entity ("Reseller") indicated in the Order. The Mar-
ketplace Reseller Contract governs ABB's provision and Reseller's resale, marketing, and dis-
tribution of the ABB Digital Offering to third party customers ("Customer"). 

 The Reseller represents and warrants that the individual accessing the Marketplace with Re-
sellers credentials has legal authority to enter into a Marketplace Reseller Contract on behalf 
of Reseller.  

1.2  Covered resale scenarios. These Ability Marketplace Reseller GTC apply to ABB's sale of the 
Services and Software to (i) Resellers who resell the ABB Digital Offering to Customers "as 
is" without providing further services and (ii) Resellers who are integrating the ABB Digital 
Offering into their products and/or (iii) Resellers who sell the ABB Digital Offering by provid-
ing additional services, including the operation, maintenance, support, and/or consulting re-
lated to the integrated Services ("Managed Services") to Customers. Any ABB Service Part-
ners, for the purpose of these Ability Marketplace Reseller GTC, that accept these ABB Ability 
Marketplace GTC are considered "Resellers" and are subject to the terms of these Ability Mar-
ketplace Reseller GTC. 

1.3 Contract formation. The Marketplace Reseller Contract comes into effect when Reseller and 
ABB have entered into an Order under these Ability Marketplace Reseller GTC, by ABB offering 
online subscription or registration for the ABB Digital Offering and the Reseller electronically 
ordering such ABB Digital Offering. ABB and the Reseller may agree to apply these Ability 
Marketplace Reseller GTC as a framework agreement for all future orders for the ABB Digital 
Offerings until further notice.  

1.4 Relationship between the parties. Except where explicitly specified otherwise in the Order 
or in other terms and conditions, the parties agree that the relationship between the parties 
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is solely that of a "seller" and "reseller". Reseller is not, and shall not be, an agent, representa-
tive or joint venture of ABB. Reseller has no authority to assume or create any obligation for 
or on behalf of ABB, whether express or implied, with respect to the ABB Digital Offerings. 

1.5 Applicability. These Ability Marketplace Reseller GTC apply for ABB Digital Offerings availa-
ble on the ABB Ability Marketplace and do not apply for other ABB software, hardware, prod-
ucts or services.  

1.6 Order of Precedence. In the event of a contradiction between the provisions of Ability Mar-
ketplace Reseller GTC, the Order or STC and the provisions of these Ability Marketplace Re-
seller GTC, the provisions of the Order or STC shall take precedence.  

2 Appointment of Reseller 

2.1 Appointment. ABB Service Partners can apply for the ABB Reseller onboarding process by 
filling out an online or offline registration form. During the Reseller onboarding process ABB 
will assess the applicant's qualification, and ABB may, at its sole discretion, (i) grant Reseller 
access rights to the ABB Ability Marketplace, (ii) set up a catalog of ABB Digital Offerings 
available for the Reseller, (iii) specify forecasting requirements and reporting obligations, (iv) 
propose recommended wholesale prices for example in relation to the launch of new products; 
However, ABB will not, directly or indirectly, formally or practically, interfere in any way, including 
for example by systematically recommending resale prices, imposing minimum margins and/or 
prohibiting the granting of rebates, or adopt any other mechanism or incentive affecting Re-
seller`s full and unaffected autonomy in setting the resale prices of the ABB Digital Offerings. 
Distributor has full discretion on whether to consider or not such recommended prices in setting 
its own resale prices for such ABB Digital Offerings and (v) decide whether the applicant will be 
activated as a Reseller subject to the terms of these Ability Marketplace Reseller GTC. In the 
event that an applicant has been accepted by ABB as a Reseller, ABB will create a Reseller 
account and invite authorized users to create individual user accounts in the ABB Ability Mar-
ketplace. After the appointment by ABB and the acceptance of the Ability Marketplace Re-
seller GTC the Reseller is entitled to resell the ABB Digital Offerings for the term and subject 
to the terms and conditions of the Marketplace Reseller Contract and the provisions speci-
fied during the Reseller onboarding process. 

2.2 Non-exclusive appointment. Subject to the terms and conditions of the Marketplace Reseller 
Contract, ABB grants Reseller a non-exclusive, non-transferable, limited and revocable right 
to resell, market, distribute and sub-license the ABB Digital Offering (a) to a Customer for 
Customer's own internal business purposes, excluding any further redistribution by such 
Customer or (b) authorize other business partners to do so. Except where explicitly specified 
otherwise in the Order or in other separate terms and conditions, the appointment of Re-
seller is non-exclusive. ABB reserves the right to sell, market and distribute any ABB Digital 
Offerings directly to Customers or authorize other resellers, sales agents or business part-
ners to do so. 

2.3 Territory. Reseller is only authorized to resell, distribute or market the ABB Digital Offerings 
within the designated Territory as specified in the Order or reseller framework agreement. 
Reseller may not collect orders or receive payments for ABB Digital Offerings from any Cus-
tomer located outside the Territory. Reseller may not, directly or indirectly, by itself or 
through third parties, establish branches or other representations outside the Territory for 
the sale of the ABB Digital Offerings, to maintain same or to participate for such purpose in 
enterprises of third parties outside the Territory, without the prior written approval of ABB. 
Reseller shall proceed immediately and effectively, where necessary through court action, 
against any of its own intermediaries or assistants who are in breach of this Section 2.3. 
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2.4 Restrictions. Reseller may not (i) make any warranties or guarantees concerning the ABB 
Digital Offering; (ii) make any representations about ABB or the ABB Digital Offering, unless 
expressly authorized by ABB in writing; and (iv) represent itself as an agent of ABB for any 
purpose, or make any representation, warranty, condition or obligation on ABB's behalf, or 
commit ABB to any agreement; (v) settle any claims for refund, damage, compensation, or 
payment raised by the Customer against ABB.  

3 Customer Contracts 

3.1 Customer Contracts. In order to resell or otherwise distribute the Services, Reseller agrees 
that it will directly enter into an agreement with each Customer, or other ABB Service Part-
ners, incorporating the ABB AbilityTM Terms of Use attached to these Ability Marketplace Re-
seller GTC as Annex 1 ("ToU"), any Special Terms and Conditions ("STC") or other terms and 
conditions applicable to the relevant Services ("Customer Contract"). Reseller shall ensure 
that the Customer may only use the ABB Digital Offerings in accordance with the ToU, any 
STC or other terms and conditions applicable to the ABB Digital Offerings. ABB will make 
available to Reseller the STC or other terms and conditions applicable to the ABB Digital Of-
fering subject to the Marketplace Reseller Contract in the ABB Ability Marketplace. 

3.2 End user license agreement. ABB may establish ABB Digital Offering specific end user license 
terms that need to be accepted during activation, subscription, installation, log in and/or 
use of the ABB Digital Offering. If such end user license agreements ("EULA") are applicable 
to the relevant Services, Reseller shall, prior to entering into a Customer Contract, make avail-
able to Customer the EULA, and shall expressly state to Customer that the EULA applies to 
Customer's use of the Services and must be accepted by Customer during the activation, 
subscription, installation, log in and/or use of the ABB Digital Offering.  

4 Orders and resale by Reseller 

4.1 Orders by Reseller. Reseller shall order all ABB Digital Offerings by using an Order. Upon re-
ceipt of a purchase order for the ABB Digital Offerings from a Customer, Reseller will submit 
to ABB (i) an Order completed by Reseller; and (ii) copies of the related Customer Contract 
(which include the ToU and the STC or other terms and conditions applicable to the ABB Dig-
ital Offering) entered into by Reseller and Customer and related documents. Reseller repre-
sents and warrants that all information provided to ABB will be complete, true and correct, 
and agrees to certify the same in writing, upon ABB's request.  

4.2 Acceptance of Order. A contract on the purchase of ABB Digital Offerings between ABB and 
Reseller comes into effect by ABB's written acceptance of the Order submitted by Reseller in 
accordance with Section 4.1, but not later than upon delivery and/or provision of the Digital 
Offering through ABB covered by the Order. Reseller acknowledges and agrees that Orders 
are non-cancelable after acceptance by ABB. ABB reserves the right not to accept any Order 
from Reseller for any reason in ABB's sole discretion.  

4.3 Changes to Digital Offerings. ABB reserves the right to modify, change, amend, suspend or 
discontinue portions of the ABB Digital Offering at any time at its own discretion. To the 
extent reasonable for ABB, ABB may notify Reseller of any such modification, change, amend-
ment, suspension or discontinuation of the ABB Digital Offering in writing with 3 (three) 
months prior notice. ABB will endeavor that Orders that ABB has already accepted in accord-
ance with Section 4.2 will remain unaffected by any material modification, change, amend-
ment, suspension or discontinuation of the ABB Digital Offering for the duration of the term 
agreed in the Order. Reseller is solely responsible to notify Customer of any such change to 
the ABB Digital Offering. 



  

ABB ABILIT Y™ MARKETPL ACE RESELLER GENER AL TERMS AND CONDITIONS,  AUGUST 2019 4/21 

4.4 ABB Software. ABB reserves the right to remotely install updates or upgrades to the ABB 
Software with or without notice. Updates or upgrades shall be governed by the terms and 
conditions of the Marketplace Reseller Contract unless such updates or upgrades are accom-
panied by a separate license provided by ABB in which case the terms and conditions of such 
separate license will take precedence over other documents forming the Marketplace Re-
seller Contract with regards to any conflicting terms. Notwithstanding the foregoing, except 
to the extent specifically set out otherwise in the Order or STC, ABB is not obliged to provide 
any updates or upgrades to the ABB Software. 

4.5 ABB's Relationship to Customer. In the event that Reseller ceases conducting business with 
Customer, ABB is under no obligation to provide the ABB Digital Offerings purchased by Cus-
tomer from Reseller directly to Customer, to refund Customer any fees paid by Customer to 
Reseller, or to continue Reseller's contractual relationship with Customer.  

4.6 Resale. The Reseller shall, at any time, observe and adhere to the Marketplace Reseller Con-
tract when reselling the Digital Offering to Customer, or other ABB Service Partners regard-
less whether the Reseller is offering through (i) offline channels agreed with ABB, or (ii) the 
ABB Ability Marketplace. The Order, STC or specific ABB Ability Marketplace terms and con-
ditions may establish conditions and requirements for the Reseller's use of the ABB Ability 
Marketplace. 

5 Prices and Invoicing  

5.1 Prices in Customer Contract. Prices that Reseller charges a Customer under the Customer 
Contract will be determined solely between Reseller and Customer, and not by ABB. ABB may, 
in its sole discretion, provide Reseller with a list of recommended prices, or some similar 
price descriptions, which include the prices that ABB suggests are appropriate for the Ser-
vices. Reseller is not obliged to charge the prices suggested by ABB to Customer. 

5.2 Changes in Pricing. ABB may change the pricing it charges Reseller for ABB Digital Offerings 
at any time in its sole discretion, effective upon 30 (thirty) days written notice to Reseller. 
Notwithstanding the foregoing, any pricing increase will not apply to any pricing previously 
agreed to in an Order or in a pricing proposal for ABB Digital Offerings submitted by Reseller 
to a Customer before ABB notified Reseller of the pricing increase for a period of 90 (ninety) 
days, provided that Reseller provides ABB with a copy of such pricing proposal. 

5.3 Invoicing of Customer. The payment terms set forth in the Marketplace Reseller Contract 
apply regardless of Reseller's payment arrangements with any Customer. Reseller is solely 
responsible for collecting all charges due from Customers for the ABB Digital Offerings and 
shall invoice Customers directly for such charges. Reseller bears full risk of Customer non-
payment and shall not be relieved of its obligation to pay charges owed to ABB in the event 
of any such nonpayment.  

6 Charges and Payment 

6.1 Charges. Reseller will pay the charges for the ABB Digital Offerings as set out in the Order. 
Reseller will pay all invoiced amounts due under the Marketplace Reseller Contract within 30 
(thirty) days from the date of the invoice in full without any set-off, deduction or withholding. 
Late payment interest of 1.5% per month or, if such rate is not permitted, the highest rate 
permitted under applicable Laws will be charged in case of late or incomplete payment. 

6.2 Taxes and customs. ABB's charges are net, i.e. without taxes or other transaction levies. Re-
seller is responsible for the payment of (i) any value added tax, sales tax, customs fee or other 
transaction levies as applicable; and (ii) any withholding taxes that either party must pay 
arising from international transactions. If Reseller is exempt from the payment of any taxes, 
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Reseller must provide ABB with a valid tax exemption certificate or proof of Reseller's direct 
payment of taxes to the applicable tax authority; otherwise Reseller must pay to ABB all such 
taxes. Subject to the foregoing, ABB will be solely responsible for all taxes based on ABB's 
income. 

7 Provision of ABB Digital Offerings 

7.1 Provision of ABB Digital Offerings by ABB. ABB will provide the ABB Digital Offerings based 
on the order information provided by Reseller as set forth in Section 4.1 of these Ability Mar-
ketplace Reseller GTC. Upon receipt and acceptance of a valid Order for ABB Digital Offerings, 
ABB will provide the ABB Digital Offerings for the benefit of the relevant Customer. Where 
Reseller provides Managed Services to the Customer, ABB will provide the ABB Digital Offer-
ings for the benefit of the Reseller, subject to the additionally applicable special terms for 
Managed Services under Section 8 of these Ability Marketplace Reseller GTC. 

The ABB Digital Offerings on the Marketplace are made available by ABB and not the platform 
provider and, as such, the Reseller agrees that the platform provider is not responsible for 
such ABB Digital Offerings. 

7.2 Provision of ABB Digital Offerings to Customer by Reseller. Where the ABB Digital Offerings 
are provided by the Reseller to the Customer, the Reseller shall provide such ABB Digital Of-
ferings to the Customer without modification and with all the documentation, and labeling 
as supplied by ABB, as well as notices relating to intellectual property rights and serial num-
bers, and any other materials or documentation intended for the Users of the Customer, in-
cluding any EULA. Where Reseller provides Managed Services to the Customer, Reseller will 
comply with the additionally applicable special terms for Managed Services under Section 8 
of these Ability Marketplace Reseller GTC. 

7.3 Pilot Services. Where ABB provides Pilot Services, these are subject to additional limitations 
as set out in this Section 7.3 which shall prevail over other provisions of these Ability Market-
place Reseller GTC. Reseller understands and acknowledges that Pilot Services may not have 
been fully tested or verified, may become unavailable, that their performance may be nega-
tively affected, and/or that the Pilot Services may not meet industry practice security stand-
ards and might therefore negatively affect the Customer's internal procedures and business 
operations or impair the functionalities of their systems or devices. The foregoing applies 
accordingly to the Reseller if the Reseller uses Pilot Services on its own systems or devices 
when providing Managed Services to a Customer. ABB provides the Pilot Services "as is" with-
out any warranties and excluding all liability to the fullest extent permitted under applicable 
Laws. 

8 Special terms for Managed Services. 

8.1 Reseller's use of ABB Digital Offerings for Managed Services. ABB grants Reseller a non-
exclusive, non-transferable, limited and revocable right to use the ABB Digital Offerings for 
the purpose of providing Managed Services to Customer, provided that the Reseller complies 
with the ToU, any STC or other terms and conditions applicable to the ABB Digital Offerings 
and including the applicable EULA when using the ABB Software. Where Reseller uses the ABB 
Digital Offerings for the purpose of providing Managed Services to Customer, Reseller, with 
respect to such use, shall be deemed the "Customer" in the ToU, any STC or other terms and 
conditions applicable to the ABB Digital Offerings. 

8.2 Audits for quality control. Upon reasonable notice and during Reseller's regular hours of 
business, ABB (or its representatives) shall have the right to conduct audits, including on-
site audits at Reseller's premises to inspect and verify that the ABB Digital Offerings have 
been integrated in accordance with the ToU, STC and any EULA applicable to the ABB Digital 
Offerings, as well as in accordance with the Marketplace Reseller Contract. 
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8.3 Fees for Managed Services. Notwithstanding the provisions in Section 5 of these Ability Mar-
ketplace Reseller GTC, Reseller may, on its sole discretion, determine the fees charged to 
Customer for the operation, maintenance, support, and/or consulting services performed as 
part of the Managed Services. 

9 Sales and Marketing 

9.1 Sales activities of Reseller. Reseller shall, at its sole expense, use best efforts to resell, mar-
ket and distribute the ABB Digital Offerings in the Territory to potential and existing custom-
ers.  

9.2 Sales forecasts. At any time during the term of the Marketplace Reseller Contract, ABB may 
request that Reseller provides to ABB a sales forecast in connection with Reseller's sales ac-
tivities under this Marketplace Reseller Contract so that ABB can effectively plan its capaci-
ties and costs with respect to future orders of the Reseller. Unless requested otherwise by 
ABB, Reseller agrees to provide such sales forecast to ABB, periodically as specified in the 
ABB Reseller onboarding process (Section 2.1), and in the form requested by ABB.  

9.3 Sales targets. If agreed between the parties in the ABB Reseller onboarding process (Section 
2.1) or an Order, the Reseller shall develop and implement a business plan on an annual basis. 
This business plan must be coordinated with ABB and shall include the quarterly and annual 
sales targets for the ABB Digital Offerings agreed between ABB and Reseller. The Reseller 
shall provide ABB with a complete draft of such business plan for the following contractual 
year no later than two months before the end of the ongoing contractual year. Prior to the 
end of the ongoing contractual year, the parties will agree on any necessary changes to the 
business plan for the following year. The Reseller shall meet the quarterly and annual targets 
stipulated in the business plan. ABB is not bound by the Reseller's business plan, unless ex-
plicitly stated therein and agreed between the parties. 

9.4 Branding. Reseller shall market the Services and ABB Software under the ABB brands, or such 
other brand as may be specified by ABB from time to time, and in accordance with Section 
10.1 and ABB's branding and marketing guidelines available at https://brand.abb in their most 
recent version ("Branding Guidelines"). Reseller shall not alter any branding elements in the 
ABB Digital Offerings or any marketing materials and shall not co-brand the Digital Offerings 
without ABB's prior written approval. Reseller may indicate that it is an authorized Reseller 
of ABB Digital Offerings in accordance with the Branding Guidelines.  

9.5 Marketing Support. ABB may provide marketing support to Reseller as mutually agreed. ABB 
may make marketing materials available to Reseller for Reseller's use in accordance with the 
Marketplace Reseller Contract at Reseller's cost. ABB must pre-approve in writing all of Re-
seller's marketing programs, content and collateral which relates to the ABB Digital Offer-
ings. Reseller is responsible for all marketing costs incurred in reselling, marketing and dis-
tributing the ABB Digital Offerings except as otherwise agreed in writing. Use of ABB 
personnel for sales and marketing purposes (such as a trade show appearance or on-site 
customer demonstration) will be charged at a pre-quoted per diem rate, plus all travel related 
imbursements. 

9.6 Customer Relations. Reseller shall be responsible for maintaining good relations with the 
Customer. Reseller shall notify ABB of any material inquiries and/or any complaints by Cus-
tomers. 

9.7 Compliance with Laws. Reseller will comply with all Laws applicable to the sale, marketing 
and distribution of the ABB Digital Offerings. In particular, Reseller shall take all necessary 
measures to comply with antitrust laws and to avoid violations of the rules of unfair compe-
tition, and shall not engage in any deceptive, misleading, illegal or unethical marketing activ-
ities, or activities that otherwise may be detrimental to ABB. 
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9.8 Protection of reputation. The Reseller is obliged to protect the interests of ABB and not to 
do anything which could endanger or damage the reputation, the market position, credit-
worthiness or good will of ABB. Reseller undertakes to observe the sales instructions of ABB. 

9.9 Relationship management. The parties will each appoint a resource to meet as agreed in the 
onboarding process (or at mutually agreeable intervals as required) to review, among other 
things, customer feedback or complaints regarding the ABB Digital Offerings, and overall 
business relationship issues. The parties will mutually determine the place or communication 
channel and date of the meetings. 

10 Trademark cross-license 

10.1 License grant for co-branding purposes. Each party hereby grants to the other party a non-
exclusive, limited, revocable, and non-transferable license during the term of the Marketplace 
Reseller Contract to use the other party’s Trademarks solely for co-branding purposes re-
lated to the performance of the Marketplace Reseller Contract. Reseller shall use ABB's Trade-
marks for co-branding purposes only within the Territory in accordance with Section 2.3 of 
these Ability Marketplace Reseller GTC. 

10.2 Branding guidelines. Reseller shall use ABB's Trademarks for co-branding purposes in ac-
cordance with ABB's Branding Guidelines. Except as provided herein, each party will obtain 
the other party's prior written approval of all uses of such other party's Trademarks, which 
approval may be granted or withheld in the other party's discretion. A party may withdraw 
any approval to the co-branding of any use of its Trademarks at any time in its discretion. 
Such withdrawal does not affect any previously published or distributed written materials. 

10.3 Restrictions. In no event shall either party use a Trademark of the other party (i) in connec-
tion with any disparaging, unlawful or derogatory material, or (ii) in a manner that may di-
minish or otherwise damage the other party's goodwill in that Trademark. Nothing contained 
in the Marketplace Reseller Contract shall be deemed to grant any party any right, goodwill, 
title or interest in the Trademarks of the other party beyond the license granted. Neither 
party shall register any Trademark (or any trademarks confusingly similar to any Trademark) 
of the other party and shall not challenge, directly or indirectly, the same. 

10.4 Assistance. Each party shall provide any necessary assistance to improve or enforce intellec-
tual property protection for the Trademarks of the other party (e.g., reporting of observed 
infringements of the other party's Trademarks). Any expenses associated with such a re-
quest shall be paid by the party requesting assistance. 

11 Recordkeeping and Audits 

11.1 Recordkeeping. Reseller shall maintain complete and accurate books and records in connec-
tion with Reseller's activities under the Marketplace Reseller Contract. Such records shall in-
clude, without limitation, charges, payment and other financial records associated with each 
transaction under the Marketplace Reseller Contract which Reseller may be required to sum-
marize and confirm in a monthly report. 

11.2 Sales audits. ABB (or its representatives) may audit Reseller's relevant books, records and 
information systems to ensure compliance with the terms and conditions of the Marketplace 
Reseller Contract upon reasonable prior notice. Any such audit shall be conducted during 
regular business hours at Reseller's premises and shall not unreasonably interfere with Re-
seller's business activities. If an audit reveals that Reseller has underpaid fees to ABB, Reseller 
shall be charged for such underpaid fees based upon the fees in effect at the time the under-
paid fees were incurred. If the underpaid fees exceed (five) 5% of the fees paid by Reseller to 
ABB during the preceding 12 (twelve)-month period, Reseller shall pay ABB's reasonable costs 
of conducting the audit. Audits shall be performed no more than twice during any 12 (twelve)-
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months term. ABB may terminate the Marketplace Reseller Contract after the second in-
stance whereby an audit reveals underpayment by Reseller. 

12 Proprietary rights 

12.1 Ownership and reservation of rights. As between the parties, all right, title and interest, in-
cluding all Intellectual Property Rights, in and to the ABB Digital Offering are and remain ex-
clusively with ABB, its Affiliates or licensors. Reseller has no rights in and to the ABB Digital 
Offering, other than those expressly granted pursuant to the Marketplace Reseller Contract. 

12.2 Reseller Feedback. During the term of the Marketplace Reseller Contract, Reseller may pro-
vide feedback or suggestions related to the ABB Digital Offering. ABB and its Affiliates are 
entitled to use such feedback and suggestions, even if they should be marked confidential 
(see Section 18.1), without any restrictions and any compensation to Reseller. 

12.3 Customer Feedback. Reseller shall ensure that during the term of the Customer Contract, 
ABB and its Affiliates are entitled to use Customer's feedback or suggestions related to the 
ABB Digital Offering without any restrictions and any compensation to Customer. 

12.4 Prohibited uses. Reseller may not (i) create derivative works of the software, program, code 
or user interfaces comprising the ABB Digital Offering including translation or localization; 
(ii) copy the ABB Digital Offering or any part, feature, function or user interface thereof, (iii) 
reverse engineer the ABB Digital Offering (to the extent such restriction is permitted by law); 
(iv) interfere with or disrupt the integrity or performance of the ABB Digital Offering ; (v) 
systematically access the ABB Digital Offering  using "bots", "crawlers" or similar technolo-
gies, or attempt to gain unauthorized access to the ABB Digital Offering  or their related 
systems or networks; (vi) use the ABB Digital Offering  in order to build or promote a com-
petitive commercial product or service or to build or promote a product or service using the 
same or similar ideas, features or functions as the ABB Digital Offering ; or (vii) use or dis-
tribute the ABB Digital Offering in any manner that violates any applicable Laws. 

12.5 Government Agency. The ABB Digital Offering is commercial computer software, as such 
term is defined in 48 C.F.R. §2.101. Accordingly, agencies of the United States Government or 
any contractor therefore receive only those rights with respect to the ABB Digital Offering as 
are granted to all other end users under license, in accordance with (a) 48 C.F.R. §227.7201 
through 48 C.F.R. §227.7204, with respect to the United States Department of Defense and 
their contractors, or (b) 48 C.F.R. §12.212, with respect to all other United States Government 
licensees and their contractors. 

13 Intellectual property infringement 

13.1 Defense and indemnity. If any third party makes a claim against Reseller that the Services or 
the ABB Software infringe a third party’s copyrights, patents or trademarks (a "Claim"), ABB 
will defend Reseller against such Claim and pay the amounts finally awarded by a court 
against Reseller or included in a settlement approved by ABB, provided that Reseller will (i) 
give written notice of the Claim to ABB without undue delay, specifying the nature of the 
Claim in reasonable detail; (ii) not make any admission of liability, agreement or compromise 
in relation to the Claim without the prior written consent of ABB; and (iii) allows ABB to con-
trol and reasonably cooperate in the defense and settlement of the Claim. 

13.2 Effect of Claim. If a Claim is made or, in ABB's reasonable belief, is likely to be asserted, ABB 
may, at no cost to Reseller: (i) procure for Reseller the right to continue to use the ABB Soft-
ware, or continue to take the benefit of any Services, that are affected by the Claim in ac-
cordance with the terms and conditions of the Marketplace Reseller Contract; or (ii) modify 
or replace the infringing ABB Software or re-perform the applicable Services so that it 
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becomes non-infringing (provided that the modified or replaced ABB Software or the re-per-
formed Services, provide substantially the same performance and functionality and do not 
adversely affect the use of the Services or ABB Software); or (iii) if the remedies set forth in 
Section 13.2(i) and 13.2(ii) are not commercially feasible, as determined by ABB in its sole dis-
cretion, terminate the applicable Order, in whole or in part, and pay Reseller a pro rata refund 
of the fees paid by ABB for the infringing Service or ABB Software. 

13.3 Exceptions. ABB has no liability or obligation related to any Claim if and to the extent the 
Claim arises out of or relating to (i) the use of Customer Content in the provision of the ABB 
Digital Offering or otherwise in connection with the Marketplace Reseller Contract; (ii) a 
modification of the ABB Digital Offering created by or at the direction of Reseller or a third 
party; (iii) use of the Services or ABB Software other than in accordance with the terms of the 
Marketplace Reseller Contract; (iv) use of the Services or ABB Software in combination with 
any other hardware, software or other materials, where absent such combination, the af-
fected Service or ABB Software would not be the subject of a Claim; (v) use of a version of 
the ABB Software for which ABB or Reseller have provided updates or upgrades and Cus-
tomer has not or not without undue delay, completely and accurately updated or upgraded 
the ABB Software; or (vi) any Third-Party Software. 

13.4 Sole and exclusive remedy. This Section 13 states the sole, exclusive and entire liability of 
ABB to Reseller and Reseller's sole and exclusive remedy with respect to any claim or allega-
tion of infringement or misappropriation of any third-party Intellectual Property Right. 

14 Warranties, indemnity and disclaimers 

14.1 Reseller warranty. Reseller represents and warrants that it will take all reasonable measures 
to ensure that the Customer uses the ABB Digital Offering in accordance with the ToU, any 
STC or other terms and conditions applicable to the ABB Digital Offering that Reseller is 
obliged to incorporate into the Customer Contract. 

14.2 Indemnification by Reseller. Reseller will indemnify and hold ABB harmless from and against 
all costs, claims, demands, liabilities, expenses, damages or losses arising out of or in con-
nection with (i) any violation by a Customer of the ToU, the STC or other terms and conditions 
applicable to the ABB Digital Offering incorporated into the Customer Contract; (ii) allega-
tions that any Customer Content uploaded to the ABB Digital Offering by the Customer or 
Reseller infringes or misappropriates a third party’s intellectual property rights; (iii) Re-
seller’s or Customer’s use of the ABB Digital Offering in breach of this Marketplace Reseller 
Contract, the ToU, Order Form, or applicable law; Reseller’s breach of Section 2.4 ("Re-
strictions") and Section 9.7 ("Compliance with Law"); and (iv) any representation by Reseller 
concerning the ABB Digital Offerings that is inconsistent with written material provided by 
ABB for the purposes of the Marketplace Reseller Contract. 

15 Limitation of liability 

15.1 Limitation of Liability. As between the parties and subject to Sections 15.2 and 15.3, ABB's 
total aggregate liability, whether in contract, tort (including negligence), breach of statutory 
duty, or otherwise, arising under or in connection with a Contract shall be limited to the lower 
of (i) a sum equal to the charges paid by Reseller to ABB for the specific Service giving rise to 
the claim in the 12 (twelve) months prior to the date on which the claim arose; and (ii) the 
value of the specific Marketplace Reseller Contract. 

15.2 Exclusions. ABB shall not be liable, whether in contract, tort (including negligence), breach 
of statutory duty, or otherwise, arising under or in connection with the Marketplace Reseller 
Contract, and even if ABB has been advised of the possibility of such damages, for (i) loss of 
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profits, sales or business, agreements or contracts, anticipated savings, revenue, or damage 
to goodwill; (ii) business interruption, loss of production, loss of use or loss or corruption of 
data; (iii) costs of substitute goods, materials or services; or (iv) any indirect, consequential, 
incidental, special, punitive damages or exemplary loss.  

15.3 Scope of limitations and exclusions. The limitations and exclusions of liability also apply to 
the benefit of ABB's Affiliates, suppliers, licensors, subcontractors as well as ABB's and their 
directors, officers, employees and representatives. Reseller may not assert any claim for 
breach or non-performance under a Marketplace Reseller Contract against ABB, whether in 
contract, tort (including negligence), breach of statutory duty, or otherwise, unless Reseller 
has given ABB written notice of the claim within 1 (one) year after Reseller first knew or rea-
sonably should have known of the facts giving rise to such claim. The limitations and exclu-
sions of ABB's liability do not apply to the extent liability cannot be limited or excluded by 
applicable Laws. For Pilot Services, the limitations in Section 7.3 apply. 

16 Term and Termination 

16.1 Term. The Marketplace Reseller Contract  will enter into effect as described in Section 1.2 
above and will remain in effect for the term of one year or as terminated earlier in accordance 
with the Order or Sections 16.2, 16.3 or 16.4 below, and will automatically renew at the end of 
each term for a further term of one year, unless either party gives the other written notice of 
termination at least 90 days prior to the end of the relevant term. 

16.2 Termination for convenience. Either party may terminate the Marketplace Reseller Contract 
for convenience if and as set out in the Order. 

16.3 Termination for cause by each party. Without limiting its other rights or remedies, either 
party may terminate the Marketplace Reseller Contract with immediate effect by giving writ-
ten notice to the other party (i) if the other party is in material breach of the Marketplace 
Reseller Contract  and, where the breach is by its nature curable, a breach is not cured within 
30 (thirty) days, or such other period which is reasonably required considering the circum-
stances, following notification of the breach by the non-breaching party; (ii) if the other party 
suffers any insolvency proceeding, either voluntary or involuntary, or is adjudicated bankrupt 
or makes any assignment for the benefit of creditors (such termination shall not relieve the 
party in proceedings from liability for the performance of its obligations arising prior to such 
termination); (iii) if the other party is subject to a Change in Control in favor of a direct com-
petitor of the terminating party; (iv) if the other party is in breach with their obligations un-
der Section 10.1 to 10.3 ("Trademark cross-license"); or (v) if the other party acquires a direct 
competitor of the terminating party. 

16.4 Termination for cause by ABB. Without limiting ABB's other rights or remedies, ABB may also 
terminate the Marketplace Reseller Contract (in whole or in part) with immediate effect by 
giving written notice to Reseller if (i) Reseller fails to pay any amount due under the Market-
place Reseller Contract on the due date for payment and remain in default not less than 14 
(fourteen) days after being notified to make such payment; (ii); Reseller is in breach of its 
obligations under Section 2.5 ("Restrictions"), Section 9.7 ("Compliance with Law"), Section 
12.4 ("Prohibited uses"), or Section 17 ("Export Control or sanctions"); or (iii) Reseller fails to 
meet its sales target by at least 10% within a contractual year (iv) there is a change in the 
Laws in one or more countries that would render the ABB or the Reseller's activities under 
the Marketplace Reseller Contract illegal, impractical or would otherwise have a material im-
pact (including a cost impact) on either party`s activities, (v) in case the contract with the 
third party provider of the marketplace platform is being terminated.  

16.5 Effect of termination or expiration. Upon termination or expiration of the Marketplace Re-
seller Contract for any reason: (i) Reseller will immediately cease to market, resell and dis-
tribute the ABB Digital Offerings as well as cease all representations that it is an authorized 



  

ABB ABILIT Y™ MARKETPL ACE RESELLER GENER AL TERMS AND CONDITIONS,  AUGUST 2019 11/21 

Reseller of the ABB Digital Offerings; (ii)ABB will submit an invoice which will be payable by 
Reseller in accordance with Section 5 with respect of the ABB Digital Offerings supplied but 
for which no invoice has been submitted; and (iii) the accrued rights, remedies, obligations 
and liabilities of the parties as at termination or expiration shall be unaffected, including the 
right to claim damages in respect of any breach of the Marketplace Reseller Contract which 
existed at or before the date of termination or expiration. 

17 Export control or sanctions 

17.1 Export control and sanctions. Reseller shall be exclusively responsible at its own expense for 
compliance with all local laws relating to the ABB Digital Offerings in the countries in which 
Reseller sells the ABB Digital Offerings. Reseller will not export, directly or indirectly, any 
product, software or technical data acquired from ABB under the Marketplace Reseller Con-
tract in breach of any applicable export control or sanctions laws, including, if applicable, 
those of the United States, and Reseller will obtain any export licenses or other government 
approvals required for such exports. In addition, if requested by ABB, Reseller will provide 
ABB with any reasonable assistance that is necessary for ABB to perform any activity re-
quired by government authorities or otherwise to comply with export control or sanctions 
laws. 

17.2 Third parties. Reseller will contractually oblige any third party to whom Reseller might dis-
close, transfer or export products, software or data under the Marketplace Reseller Contract 
that Reseller procure pursuant to the Marketplace Reseller Contract to comply with export 
control and sanctions requirements equivalent to those in Section 17.1. 

18 Confidentiality 

18.1 Confidentiality. Each party agrees to use the same standard of care as it uses with its own 
similar confidential information, however, such standard to be at least a reasonable stand-
ard of care, to avoid disclosure to any third party on any technical or commercial knowhow, 
specifications, inventions, processes, code, product plans, marketing plans or initiatives or 
any other information or data which are designated at the time of disclosure to the Recipient 
as confidential or are recognizable as being of a confidential nature and have been disclosed 
to such party (the "Recipient") by the other party (the "Discloser") or its agent, except as 
permitted under these Ability Marketplace Reseller GTC.  

18.2 Exceptions. Confidential information does not include any particular information that the 
Recipient can reasonably demonstrate (i) was in the possession of, or was rightfully known 
by, the Recipient without an obligation to maintain its confidentiality prior to receipt from 
the Discloser; (ii) was or has become generally available to the public other than as a result 
of disclosure by the Recipient or its agents; or (iii) was independently developed by the Re-
cipient without use of or reference to any confidential information of the Discloser. 

18.3 Permitted disclosure. The Recipient may use the Discloser's confidential information for the 
purpose of performing the Marketplace Reseller Contract or as otherwise permitted by the 
Marketplace Reseller Contract and disclose it (i) to such of its and its Affiliates employees, 
agents, professional advisers or subcontractors as need to know the same in connection 
with the Marketplace Reseller Contract and provided the Recipient takes reasonable 
measures to ensure that such employees, agents or subcontractors comply with this Section 
18; and (ii) as may be required by Laws, a court of competent jurisdiction or any governmen-
tal or regulatory authority, provided that the Recipient takes reasonable efforts to notify the 
Discloser (where legally permissible to do so) reasonably in advance to enable the Discloser 
a reasonable opportunity to obtain a protective order.  

18.4 Duration. For 5 (five) years after the initial disclosure, the Recipient agrees to apply reason-
able safeguards against the unauthorized disclosure of the Discloser's confidential 
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information in accordance with good industry practice, or in the same manner and to the 
same degree that it protects its own confidential and proprietary information – whichever 
standard is higher. 

19 Governing Law and Jurisdiction 

19.1 Governing law. The Marketplace Reseller Contract, and any dispute or claim (including non-
contractual disputes or claims) arising out of or in connection with it or its subject matter or 
formation shall be governed by and construed in accordance with the substantive laws of 
Delaware excluding both its conflict of laws provisions and the United Nations Convention 
on Contracts for the International Sale of Goods (Vienna, 1980). 

19.2 Jurisdiction. The parties consent to the exclusive jurisdiction of the federal courts in the 
state of Delaware as the sole and exclusive forum for the resolution of all disputes, contro-
versies or claims arising out of, or in relation to, the Marketplace Reseller Contract, including 
the validity, invalidity, breach, or termination thereof. Should the federal courts not have sub-
ject matter jurisdiction over any such dispute, the parties consent to the exclusive jurisdic-
tion of the state courts in the state of Delaware as the sole and exclusive forum for the res-
olution of all disputes, controversies or claims arising out of, or in relation to, the 
Marketplace Reseller Contract. 

20 General Provisions 

20.1 Force majeure. Neither party shall be in breach of the Marketplace Reseller Contract nor liable 
for delay in performing, or failure to perform, any of its obligations under the Marketplace 
Reseller Contract if such delay or failure result from events, circumstances or causes beyond 
its reasonable control, including: (i) acts of God, flood, fire, earthquake or other natural dis-
aster; (ii) epidemic or pandemic; (iii) terrorist attack, civil war, cyber-attacks, riots, war, 
threat of or preparation for war, armed conflict, sanctions or embargos; (iv) Laws or action 
taken by a government or public authority; (v) systemic electrical, telecommunications or 
other utility failures; and (vi) any labor or trade dispute, strikes, industrial action or lockouts. 

20.2 Assignment. ABB may assign or otherwise transfer the Marketplace Reseller Contract or any 
of ABB's rights and obligations under the Marketplace Reseller Contract to an Affiliate or 
successor-in-interest. Reseller shall not, without ABB's prior written consent, assign or oth-
erwise transfer any or all of Reseller's rights or obligations under the Marketplace Reseller 
Contract.  

20.3 Subcontracting. ABB is permitted to appoint and use Affiliates and other third parties to 
perform ABB's obligations or any portion thereof without prior notification to or consent of 
the Customer.  

20.4 Entire agreement. The Marketplace Reseller Contract constitutes the entire agreement be-
tween the parties in relation to its subject matter. It replaces and supersedes all prior agree-
ments, draft agreements, statements, representations and undertakings of any nature made 
by or on behalf of the parties, whether oral or written, in relation to that subject matter. The 
parties agree that the Reseller's standard or purchase terms and conditions shall not apply. 

20.5 Variation. No variation of the Marketplace Reseller Contract shall be effective unless it is in 
writing and signed by the parties.  

20.6 No waiver. A waiver of any right or remedy is only effective if given in writing and shall not 
be deemed a waiver of any subsequent breach or default. Except as otherwise expressly 
stated in the Marketplace Reseller Contract, a delay or failure to exercise, or the single or 
partial exercise of, any right or remedy shall not waive that or any other right or remedy; or 
prevent or restrict the further exercise of that or any other right or remedy. 



  

ABB ABILIT Y™ MARKETPL ACE RESELLER GENER AL TERMS AND CONDITIONS,  AUGUST 2019 13/21 

20.7 Severance. If any provision or part-provision of the Marketplace Reseller Contract is or be-
comes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent 
necessary to make it valid, legal and enforceable. If such modification is not possible, the 
relevant provision or part-provision shall be deemed deleted but not affect the validity and 
enforceability of the rest of the Marketplace Reseller Contract. 

20.8 Code of conduct and anti-bribery law. ABB maintains a set of codes of conduct and guide-
lines related to ABB's, ABB employees' and ABB's contractors' business conduct, including 
anti-bribery, anti-corruption and conflict of interest, and ABB requires its resellers to comply 
with such codes of conduct or have equivalent codes of conduct, accessible at 
http://new.abb.com/about/integrity/standards/abb-code-of-conduct. Reseller shall com-
ply in its business conduct with standards that are equivalent. 

20.9 Notices. Any notice given to a party under or in connection with the Marketplace Reseller 
Contract shall be in writing and shall be (i) delivered by hand or courier or by pre-paid regis-
tered first-class post or special delivery to the address specified in the Order; or (ii) sent by 
email to the email address specified in the Order. ABB may in addition provide notices by 
email or other electronic notification forms available in the used systems to the address then 
associated to Reseller's account on the Portal, if any. 

20.10 Third party beneficiaries. No one other than a party to the Marketplace Reseller Contract 
and the marketplace platform provider shall be a beneficiary of the Marketplace Reseller Con-
tract or shall have any right to enforce any of its terms, unless specified in the Marketplace 
Reseller Contract. 

21 Definitions and Interpretation 

21.1 Definitions. 

"ABB" has the meaning set out in the Background section; 

"ABB Device" means a physical or virtual device provided or otherwise made available or 
branded by ABB which generates or gathers data through embedded sensors or otherwise, 
where such data is accessed, stored or processed by the ABB Digital Offerings;  

"ABB Device Data" means any information or data generated or gathered (whether automat-
ically or not) by an ABB Device or ABB Software and which relates to the operation and work-
ing of such ABB Device or ABB Software, for example device diagnostics and device health 
data; 

“ABB Services Partner” includes distributors, reseller, system integrators, panel builders, 
original equipment manufacturer or OEM and other service partners. 

"ABB Software" means all computer programs (which may include mobile applications) pro-
vided (or given access to) by ABB under the Customer Contract as part of or in connection 
with the ABB Digital Offerings, including any modifications, updates, upgrades, new versions 
or releases and derivative works as well as any related documentation, but excluding Third 
Party Software;  

"Affiliate" means any entity, whether incorporated or not, which presently or in the future, 
directly or indirectly controls, is controlled by, or is under common control with a party, by 
virtue of a controlling interest of 50% or more of the voting rights or the capital, or by means 
of controlling the constitution of the board and the voting at board meetings; 

"Change in Control" means a merger, acquisition or other corporate transaction in which the 
owners of all of the subject entity’s voting interests immediately prior to the transaction own 
less than 50% of the voting interests of the successor entity resulting from the transaction; 

"Customer" has the meaning set out in Section 1.1; 
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"Customer Content" means any information, data and material that ABB measures or that is 
provided by or on behalf of Customer through or in connection with ABB's provision or Cus-
tomer's use of the ABB Digital Offerings, including, for the avoidance of doubt, third party 
information, data and material that is provided by or on behalf of Customer; Customer Con-
tent excludes ABB Device Data. 

"Customer Contract" has the meaning set out in Section 3.1; 

"Discloser" has the meaning set out in Section 18.1; 

"EULA" has the meaning set out in Section 3.2; 

"Intellectual Property Rights" means (a) inventions, patents, utility models, copyrights, 
moral rights, mask work rights, database rights and rights in trademarks, trade names, de-
signs, know-how, and invention disclosures (whether registered or unregistered); (b) appli-
cations for registration, and the right to apply for registration, for any of these rights; and 
(c) all other intellectual property rights and equivalent or similar forms of protection existing 
anywhere in the world; 

"Laws" means any applicable legislation, regulations, codes of practice, guidance and other 
requirements of any relevant government, governmental or regulatory agency, authority, or 
other relevant body, as amended or re-enacted;  

"Managed Services" has the meaning set out in Section 1.2; 

"Marketplace Reseller Contract" has the meaning set out in Section 1.1; 

"Order" means a document in electronic or physical form, an online form or other online in-
strument provided by ABB for ordering or procuring ABB Digital Offerings, which refers to 
these Ability Marketplace Reseller GTC; 

"Pilot Services" means Services that are at a pilot, trial, evaluation or beta stage or that are 
free of charge; 

"Portal" means an online portal, accessible for Reseller and/or Customer, at the web address 
notified to Reseller and/or Customer by ABB (or such other web address as may be notified 
to Reseller and/or Customer by ABB from time to time); 

"Recipient" has the meaning set out in Section 18.1; 

"Reseller" has the meaning set out in Section 1.1; 

"Services" means the services to be provided or to be made available by Reseller and/or ABB 
to Customer as described or referred to in an Order and the STC; 

"Software" means ABB Software and Third-Party Software; 

"Special Terms and Conditions" or "STC" means the documents describing and/or further 
governing the ABB Digital Offerings which are referenced in the Order; 

"Terms of Use" or "ToU" mean the Terms of Use attached to these Ability™ Marketplace Re-
seller GTC as Annex 1; 

"Territory" means (i) the United States of America and territories. 

"Third Party Software" means any computer program (which may include mobile applica-
tions), including proprietary, freeware and open source software, that is either licensed (i) to 
ABB from a third party, identified in an Order as Third-Party Software for use as part of the 
ABB Digital Offerings under separate terms and conditions, or (ii) by Customer from third 
parties; 

"Trademarks" means the name, logo, brands, trademarks and service marks of a party; 



  

ABB ABILIT Y™ MARKETPL ACE RESELLER GENER AL TERMS AND CONDITIONS,  AUGUST 2019 15/21 

"User" means an individual who is legitimately authorized to access or receive the ABB Digital 
Offerings, use the Software and/or access the Portal through Customer's account. 

 
21.2 Interpretation. 

Any phrase introduced by the terms "e.g.", "including", "include", "in particular", "such as", “for 
example” or any similar expression, shall be construed as illustrative and shall not introduce 
an exhaustive list of phrases nor limit the sense of the words preceding those terms. 

ANNEX 1:  
 
ABB ABILITY™ TERMS OF USE 
 

These ABB Ability™ Terms of Use ("ToU") together with any Special Terms and Conditions ("STC") or 
other terms and conditions referred in the ToU or STC govern the use of the Services by end custom-
ers ("Customer"). These ToU and any STC and are deemed incorporated by reference into an agree-
ment between the Customer and Reseller ("Customer Contract") pursuant to which the Reseller is 
reselling the Services to the Customer and apply separately of any end user license agreement be-
tween ABB and Customer ("EULA"). 

1 Customer's use of Services 
1.1 Services and access to the Portal. Subject to the terms of the Customer Contract, Customer 

is granted a non-exclusive, non-transferable, limited and revocable right to use the Services 
and the deliverables provided as part of the Services, if any, and access the Portal for Cus-
tomer's internal business purposes. Where expressly set out in an Order or STC, Customer 
may permit third parties under contract with Customer to use the Services and access the 
Portal for (i) supporting Customer's internal business purposes; or (ii) purposes of such third 
parties receiving a service from Customer. Customer is responsible for any activities of such 
third parties.  

1.2 Customers account on the Portal. Customer's use of the Services or Software may require 
Customer to establish an account on the Portal. For purposes of administrating the account, 
Customer may be further required to provide contact information (for example name, busi-
ness telephone number, address, email and user IDs) and other information as described in 
the Customer Contract and/or the registration form provided on the Portal. Customer is re-
sponsible for the accuracy and completeness of this information and for any and all activities 
that occur under an account that is attributable to Customer (including, for the avoidance of 
doubt, activities by third party Users). Customer will ensure that (i) the Users securely store 
and keep credentials (e.g. username, passwords, certificates, keys) confidential; (ii) the cre-
dentials that are allocated to a specified User are only used by such User; and (iii) the account 
is only used in relation to the Services and in such a way so as not to impair or compromise 
the stability or security of the Platform, the Portal or the Services. Customer notifies ABB 
immediately on discovering any attempted or actual unauthorized use of an account that is 
attributable to Customer and immediately follows ABB's instructions when ABB is asking 
Customer to change a User’s access credentials. ABB has the right to change a User’s access 
credentials if ABB is of the opinion that such change is necessary for security reasons. 

1.3 Pilot Services. Where Customer uses Pilot Services, these are subject to additional limita-
tions as set out in this Section 1.3 which shall prevail over other provisions of these ToU. 
Customer understands and acknowledges that Pilot Services may not have been fully tested 
or verified, may become unavailable, that their performance may be negatively affected, 
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and/or that the Pilot Services may not meet industry practice security standards and might 
therefore negatively affect Customer's internal procedures and business operations or im-
pair the functionalities of Customer's systems or devices. Customer may use the Pilot Ser-
vices only for its internal use for the purpose of reviewing, evaluating and testing the Pilot 
Services. Use of the Pilot Services is at the Customer's sole risk. Customer acknowledges that 
Reseller and/or ABB may, at its sole discretion, (i) modify the Pilot Services or features of the 
Pilot Services; (ii) provide upgrades, patches or maintenance; or (iii) terminate, limit, suspend 
or discontinue the Pilot Services or access to the Pilot Services. Pilot Services are provided 
"as is" without any warranties and excluding all liability to the fullest extent permitted under 
applicable Laws.  

1.4 External Content. Customer may be able to access or is required to access third party web-
sites, app stores and/or material and/or download third party software from such websites 
or app stores in order to use the Services. Neither ABB nor Reseller operate or control any 
third-party websites, app stores or any other material, information, software, services, opin-
ions or other content provided by third parties, including on the internet (collectively, "Exter-
nal Content"). Use of External Content is subject to Customer's acceptance of the applicable 
third-party terms of use and Customer acknowledges and agrees that any contractual rela-
tionship related to External Content is solely between Customer and the provider of such 
External Content. ABB makes no warranties or representations and has no obligation, respon-
sibility or liability for External Content and Customer's use of External Content to the extent 
permitted by Laws. Customer waives any right or claim of right against ABB relating to Exter-
nal Content.   

1.5 ABB Software. Where Customer uses ABB Software as part of the Services, ABB may remotely 
install updates or upgrades to the ABB Software with or without notice. Updates or upgrades 
shall be governed by the terms and conditions of the Customer Contract unless such updates 
or upgrades are accompanied by a separate license provided by ABB in which case the terms 
and conditions of such separate license will take precedence over other documents forming 
the Customer Contract with regards to any conflicting terms. Notwithstanding the forego-
ing, except to the extent specifically set out otherwise in the Order or STC, ABB is not obliged 
to provide any updates or upgrades to the ABB Software. 

1.6 Third Party Software. Except to extent explicitly specified otherwise in the STC or the Order, 
for all Third Party Software, the terms and conditions of use of the third party licensor apply 
exclusively and Customer acknowledges and agrees that (i) any contractual relationship re-
lated to Customer's use of such Third Party Software is solely between the Customer and the 
provider of such Third Party Software; (ii) it is Customer's own responsibility to assess the 
accuracy of using such Third Party Software; and (iii) Reseller and ABB will have no responsi-
bility or liability related to Customer's use of such Third Party Software, to the extent permit-
ted by applicable Laws. 

2 Data protection and security 

2.1 Data protection. Customer shall comply with all applicable Laws related to the protection of 
Personal Data. ABB will store and otherwise process the Customer's and Customer's repre-
sentatives', employees' and Users' business Personal Data (for example name, business tele-
phone, address, email and user IDs) for the purpose of providing the Services as described 
in ABB's Data Privacy Policy.  

2.2 License verification. Devices on which ABB Software is installed may automatically provide 
information to ABB to enable verification that it is properly licensed. Such information in-
cludes information about the ABB Software, the user account, product ID information, a 
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machine ID, and the internet protocol address of the device. By using the ABB Software, Cus-
tomer consents to the transmission of such information and ABB's use of such information.  

2.3 Security. ABB has established and maintain a formal information and cybersecurity program 
which includes commercially reasonable technical and organizational measures, in order to 
protect Customer Content against security breaches, accidental or unlawful destruction, 
loss, alteration, and unauthorized disclosure of, or access to Customer Content. Except to 
the extent explicitly specified otherwise in the STC, it is Customer's responsibility to (i) pro-
vide and continuously ensure a secure remote connection; and (ii) establish and maintain the 
security of its systems, hardware and software, in particular those that directly or indirectly 
connect to the Services, the Software, the Portal or the Platform. In addition, and except as 
explicitly specified otherwise in an Order and/or STC, Customer will without undue delay, 
completely and accurately implement any software updates or upgrades provided by the re-
spective vendors and/or by ABB, as applicable. 

3 Customer responsibilities 

3.1 General obligations. Customer will: (i) obtain and maintain all necessary licenses, permis-
sions, filings and consents (which shall include consent of individuals where Customer pro-
vides Personal Data to Reseller or ABB, to the extent legally required) which may be required 
regarding Customer Content, software and other content, if any, provided by Customer; (ii) 
when using External Content, comply with the respective terms and conditions of use and 
the license terms and conditions in connection with External Content; (iii) without undue de-
lay, completely and accurately install the necessary Software and any updates or upgrades 
provided by ABB (in accordance with the respective specification and instructions) on Cus-
tomer's computer systems and/or mobile devices (as applicable); (iv) comply with any re-
strictions on permitted User types; (v) comply with ABB's reasonable instructions regarding 
the proper use of the Services and/or Software as may be given in individual cases from time 
to time; (vi) ensure that all Users comply with the terms and conditions of the Acceptable 
Use Policy; and (vii) comply with the Laws, in particular when providing Customer Content. 
Customer will not use the Services or Software (i) for any part of any nuclear facility or any 
other plant, machine, system or product that is subject to a sanction list applicable to the 
Customer; or (ii) in any application or situation where failure of the Services or Software 
could lead to the death or serious bodily injury of any person, or to severe physical or envi-
ronmental damage. 

3.2 Cooperation and information obligations. Customer will co-operate with ABB and/or Re-
seller in all matters relating to the Services and/or the Software and provide ABB and/or Re-
seller with such information and materials as ABB and/or Reseller may reasonably require in 
order to provide the Services and/or the Software, to perform maintenance or bug fixing, as 
well as in order to verify Customer's compliance with the Customer Contract and the ToU. In 
addition to Customer's information obligations related to Customer's use of the Portal as 
set out in Section 1.2, Customer will inform ABB and/or Reseller without undue delay upon 
becoming aware of any circumstances that may or do affect the security of the Services 
and/or the Platform. 

3.3 Monitoring of usage and remote connection. The provision of Services and/or the Software 
may require ABB and/or Reseller to monitor Customer's usage of the Services, Portal and 
Software as well as the establishment of a remote connection between the Portal and certain 
systems. Except to the extent explicitly specified otherwise in the STC or the Order, Cus-
tomer will (i) establish and maintain such remote connection with appropriate connectivity; 
(ii) permit ABB, ABB's employees, Affiliates, Reseller, agents, consultants and/or 
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subcontractors, to remotely access and monitor Customer 's usage of certain systems 
owned, controlled or operated by or on behalf of Customer, as necessary for ABB and/or 
Reseller to provide the Services; and (iii) install and maintain any hardware, software, or other 
equipment necessary to establish and maintain the monitoring and/or remote connection. 

4 Proprietary rights 

4.1 Customer Content. ABB and Reseller will not acquire any right, title and interest in Customer 
Content other than the rights Customer grants to ABB and Reseller under the Customer Con-
tract. During the term of the Marketplace Reseller Contract, Customer will have the ability 
and the right to access and extract some or all of Customer Content if and to the extent 
specified in the STC or the Order.  

4.2 ABB Content. As between the parties, all right, title and interest, including all Intellectual 
Property Rights, in and to the ABB Content are and remain exclusively with ABB, ABB's Affili-
ates or licensors. Customer has no rights in and to the ABB Content, if not expressly granted 
by ABB. 

4.3 ABB's use of Customer Content. ABB and ABB's Affiliates and subcontractors have the right 
to collect, store, aggregate, analyze or otherwise use Customer Content for (i) providing and 
maintaining the Services and/or the ABB Software to Customer and Customer's Affiliates; 
(ii) preventing, detecting and repairing problems related to the security and/or the opera-
tion of the Portal, the Platform, the Services and/or the ABB Software; (iii) improving and 
developing existing services, technologies, products and/or software and developing new 
services, technologies, products and/or software, and all improvements and developments 
(including all resulting Intellectual Property Rights) are exclusively owned by ABB. In addition, 
ABB has the right to use Customer Content for benchmarking purposes if and to the extent 
it is anonymized or non-confidential. 

4.4 Feedback. During the term of a Contract, Customer may provide feedback or suggestions 
related to the Services, the Software, the Portal or the Platform to us. ABB and ABB's Affili-
ates are entitled to use such feedback and suggestions, even if they should be marked con-
fidential, without any restrictions and any compensation to Customer.  

4.5 Restrictions. Customer will not in whole or in part (i) (except as explicitly permitted in these 
GTC Ability and STC) use the ABB Content in any manner, including, without limitation, for 
any third-party use including, without limitation, license, sublicense, sell, resell, lease, trans-
fer, assign, distribute, display, broadcast, disclose, or otherwise commercially exploit or 
make it, or any portion thereof, available to any third party in any manner; (ii) modify, tamper 
with, repair or make derivative works based upon the ABB Content including translation or 
localization; (iii) copy, reproduce, publish, reverse engineer, attempt to derive the source 
code of, modify, disassemble, decompile or create derivative works of the ABB Content (ex-
cept to the extent that applicable Laws prohibits reverse engineering restrictions, and then 
only as permitted by such laws); (iv) copy any ideas, features, functions or graphics of the 
ABB Content; (v) access or use the ABB Content in a way to avoid incurring fees or exceeding 
usage limits or quotas or to circumvent or render inoperative any usage restriction features 
contained in ABB Content; and/or (vi) remove, obscure, alter, or move ABB's and ABB licen-
sors’ proprietary notices. Use of the ABB Content other than specifically permitted in the 
Customer Contract, is expressly prohibited. 
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5 Suspension 

ABB and/or Reseller may suspend the Services in whole or in part if Customer's use of the 
Services (i) poses a security risk to the Services, the Platform and/or the Portal and/or any 
third party; (ii) may adversely impact the performance of the Services, the Software, Platform 
and/or the Portal; (iii) is in violation of the Laws or poses a risk that ABB and/or Reseller are 
or will be in violation of the Laws; (iv) may subject ABB and/or Reseller or any third party to 
liability; or (v) any violation of a material right or obligations under these ToU. In addition, 
ABB and/or Reseller may suspend the Services under the circumstances specified in the Ac-
ceptable Use Policy and if Customer fails to pay any amount due under the Customer Con-
tract on the due date for payment. ABB and/or Reseller will suspend the Services only to the 
extent reasonably necessary. Unless ABB and/or Reseller believe an immediate suspension 
is required and appropriate, ABB and/or Reseller will use commercially reasonable efforts to 
provide reasonable notice before suspending a Service. 

6 Warranty 

 As between ABB and Customer, ABB makes no warranty of any kind, whether express, im-
plied, statutory or otherwise, and specifically disclaims all implied warranties, including an 
implied warranty or merchantability, fitness for a particular purpose or non-infringement, to 
the maximum extent permitted by applicable Laws. 

7 Liability 

In no event shall ABB have any liability to Customer or any User for any damages relates to 
Customer's purchase or use of the Service or Software pursuant to these ToU, including but 
not limited to direct, indirect, special, incidental, punitive, or consequential damages, or 
damages based on lost profits, however caused and whether in contract, to or under any 
theory of liability, whether or not Customer has been advised of the possibility of such dam-
ages. ABB disclaims all liability and indemnification obligations for any harm or damages 
caused by any third party to the extent permitted by applicable Laws. 

8 General Provisions 

8.1 Notices. Any notice that ABB is required to provide to Customers under or in connection with 
the ToU shall be provided by ABB or the Reseller based on the circumstances and designated 
contact information for notices available to ABB in the Services.  

8.2 Waiver. No failure or delay by ABB in exercising any right under these ToU will constitute a 
waiver of that right. 

8.3 Severance. If any provision or part-provision of the ToU is or becomes invalid, illegal or un-
enforceable, it shall be deemed modified to the minimum extent necessary to make it valid, 
legal and enforceable. If such modification is not possible, the relevant provision or part-
provision shall be deemed deleted but not affect the validity and enforceability of the rest of 
the ToU. 

8.4 Code of conduct and anti-bribery law. ABB maintains a set of codes of conduct and guide-
lines related to ABB's, ABB's employees and ABB' contractors business conduct, including 
anti-bribery, anti-corruption and conflict of interest, and ABB requires its suppliers to comply 
with such codes of conduct or have equivalent codes of conduct, accessible at 
http://new.abb.com/about/integrity/standards/abb-code-of-conduct. Customer shall 
comply in its business conduct with standards that are equivalent. 
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8.5 Third Party Beneficiary. These ToU are between Customer and Reseller; ABB is not a party to 
these ToU. However, ABB is a third-party beneficiary to the Customer Contract solely as it 
relates to these ToU. 

8.6 Order of Precedence. With respect to the subject matter discussed herein, in the event of 
any conflict or inconsistency between these ToU and any other terms or conditions in Cus-
tomer’s agreement or order form with Reseller, these ToU shall prevail. In the event of any 
conflict or inconsistency between these ToU and any EULA applicable to the Services in ques-
tion that has been accepted by the Customer, the EULA shall prevail. 

9 Definitions 

"ABB" means ABB Inc.305 Gregson Avenue, Cary, North Carolina 27511, USA; 

"ABB Content" means the Services, deliverables provided as part of the Services, ABB Soft-
ware, the Platform, the Portal as well as ABB Device Data (including all tools, software, hard-
ware, materials, data, content, application program interfaces provided by ABB or ABB Affil-
iates as part of or in relation to the Services) as well as all derivatives and modifications of 
and improvements to all the foregoing, or other ABB intellectual property; 

"ABB Device" means a physical or virtual device provided or otherwise made available or 
branded by ABB which generates or gathers data through embedded sensors or otherwise, 
where such data is accessed, stored or processed by the Services;  

"ABB Device Data" means any information or data generated or gathered (whether automat-
ically or not) by an ABB Device or ABB Software and which relates to the operation and work-
ing of such ABB Device or ABB Software, for example device diagnostics and device health 
data; 

"ABB Software" means all computer programs (which may include mobile applications) pro-
vided (or given access to) by ABB under the Customer Contract as part of or in connection 
with the Services, including any modifications, updates, upgrades, new versions or releases 
and derivative works as well as any related documentation, but excluding Third Party Soft-
ware;  

"Acceptable Use Policy" means the ABB Ability acceptable use policy, available at 
https://new.abb.com/abb-ability/terms or as provided separately and as may be updated by 
ABB from time to time;  

"Affiliate" means any entity, whether incorporated or not, which presently or in the future, 
directly or indirectly controls, is controlled by, or is under common control with a party, by 
virtue of a controlling interest of 50% or more of the voting rights or the capital, or by means 
of controlling the constitution of the board and the voting at board meetings; 

"Customer Content" means any information, data and material that ABB measures or that is 
provided by or on behalf of Customer through or in connection with ABB's provision or Cus-
tomer's use of the Services or Software, including, for the avoidance of doubt, third party 
information, data and material that is provided by or on behalf of Customer; Customer Con-
tent excludes ABB Device Data. 

"Data Privacy Policy" means the data privacy policy, available at https://new.abb.com/abb-
ability/terms, as may be updated by ABB from time to time;  

"EULA" means the end user license agreement between ABB und Customer;  

"External Content" has the meaning set out in Section 1.4; 

"Intellectual Property Rights" means (a) inventions, patents, utility models, copyrights, 
moral rights, mask work rights, database rights and rights in trademarks, trade names, de-
signs, know-how, and invention disclosures (whether registered or unregistered); (b) 
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applications for registration, and the right to apply for registration, for any of these rights; 
and (c) all other intellectual property rights and equivalent or similar forms of protection ex-
isting anywhere in the world; 

"Laws" means any applicable legislation, regulations, codes of practice, guidance and other 
requirements of any relevant government, governmental or regulatory agency, authority, or 
other relevant body, as amended or re-enacted;  

"Order" means a document in electronic or physical form, an online form or other online in-
strument provided by Reseller for ordering or procuring Services and/or Software; 

"Personal Data" means any data or information of an identified or identifiable natural person 
and, where required by mandatory applicable Laws, any data or information of an identified 
or identifiable legal entity; 

"Pilot Services" means Services that are at a pilot, trial, evaluation or beta stage or that are 
free of charge; 

"Platform" means ABB's and ABB Affiliates' industrial internet platform which includes both 
edge and cloud infrastructure upon or via which ABB Ability solutions (including all or part of 
the Services hereunder) operate; 

"Portal" means an online portal, accessible for Customer, at the web address notified to Cus-
tomer by ABB and/or Reseller at the beginning of the Services (or such other web address as 
may be notified to Customer by ABB and/or Reseller from time to time); 

"Reseller" is the entity entered into the Customer Contract with Customer; 

"Services" means the services to be provided or to be made available by Reseller and/or ABB 
to Customer as described or referred to in an Order and the STC; 

"Software" means ABB Software and Third-Party Software; 

"Special Terms and Conditions" or "STC" means the documents describing and/or further 
governing the Services and/or Software which are referenced in the Order; 

"Third Party Software" means any computer program (which may include mobile applica-
tions), including proprietary, freeware and open source software, that is either licensed (i) to 
ABB from a third party, identified in an Order as Third-Party Software for use as part of the 
Services under separate terms and conditions, or (ii) by Customer from third parties; 

"User" means an individual who is legitimately authorized to access or receive the Services, 
use the Software and/or access the Portal through Customer's account. 

 

 


