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ABB Device Security Assurance Center – NightWish v1.0 – END
USER LICENSE AGREEMENT

Please read the terms and conditions of this End User License Agreement carefully before download-
ing, installing, accessing, activating or otherwise using the Software:

This End User License Agreement (“Agreement”) is an agreement between you (“Supplier”, “you” or

“your”) and ABB�for using the Software and not with any other party including any party from whom you
download the Software. The terms and conditions contained in this Agreement apply to Your use of the
Software, unless such use is subject to a separate agreement agreed between ABB and You in which case
the separate agreement will govern such use of the Software by You.

1. Provision of Software

1.1 ABB Software. Subject to the terms and conditions of the Agreement, where we provide ABB
Software to you, we hereby grant you a non-exclusive, non-transferable, limited and revocable
license to use the ABB Software on non-production systems and only for testing purposes.

1.2 Third Party Software. For all Third Party Software included in the Software, the terms and con-
ditions of use of the third party licensor apply exclusively and you acknowledge and agree that
(i) any contractual relationship related to your use of such Third Party Software is solely between
you and the provider of such Third Party Software; and (ii) we will have no responsibility or liability
related to your use of such Third Party Software, to the extent permitted by applicable Laws.

2.  Your responsibilities

2.1 General obligations. You will: (i) obtain and maintain all necessary licenses, permissions, filings
and consents (which shall include consent of individuals where you provide Personal Data to us)
which may be required regarding software and other content, if any, provided by you in connec-
tion with the Software; (ii) without undue delay, completely and accurately install the necessary
Software (in accordance with the respective specification and instructions) on your computer
systems and/or mobile devices (as applicable); (iii) comply with any restrictions on permitted
User types; (iv) comply with our reasonable instructions regarding the proper use of the Software
as may be given in individual cases from time to time; and (v) comply with the Laws. You will not
use the Software (i) for any part of any nuclear facility; or (ii) in any application or situation where
failure of the Software could lead to the death or serious bodily injury of any person, or to severe
physical or environmental damage.

2.2 Cooperation and information obligations. You will co-operate with us in all matters relating to
the Software and provide us with such information and materials as we may reasonably require
in order to provide the Software, to perform maintenance or bug fixing, as well as in order to
verify your compliance with the Agreement.
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3 Proprietary rights

3.1 ABB Content. As between the parties, all right, title and interest, including all Intellectual Property
Rights, in and to the ABB Content are and remain exclusively with us, our Affiliates or our licen-
sors. You have no rights in and to the ABB Content, other than those expressly granted pursuant
to the Agreement.

3.2 Feedback. You may provide feedback or suggestions related to the Software to us. We and our
Affiliates are entitled to use such feedback and suggestions, even if they should be marked con-
fidential without any restrictions and any compensation to you.

3.3 Restrictions. You will not in whole or in part (i) (except as explicitly permitted in this Agreement
use the ABB Content in any manner, including for any third-party use including license, sublicense,
sell, resell, lease, transfer, assign, distribute, display, broadcast, disclose, or otherwise commer-
cially exploit or make it, or any portion thereof, available to any third party in any manner; (ii)
modify, tamper with, repair or make derivative works based upon the ABB Content; (iii) copy,
reproduce, publish, reverse engineer, attempt to derive the source code of, modify, disassemble,
decompile or create derivative works of the ABB Content (except to the extent that applicable
Laws prohibits reverse engineering restrictions, and then only as permitted by such laws); (iv)
copy any ideas, features, functions or graphics of the ABB Content; (v) access or use the ABB
Content in a way to avoid incurring fees or exceeding usage limits or quotas or to circumvent or
render inoperative any usage restriction features contained in ABB Content; and/or (vi) remove,
obscure, alter, or move our and our licensors’ proprietary notices. Use of the ABB Content other
than specifically permitted in the Agreement, is expressly prohibited.

4. Warranty and Indemnification

4.1  You shall indemnify and hold ABB harmless from and against all costs, claims, demands, liabilities,
expenses, damages or losses arising out of or in connection with (i) any alleged or actual infringe-
ment under any Laws, of any third party's Intellectual Property Rights or (ii) any other breach by
You of this Agreement.

5. Disclaimer
YOU EXPRESSLY ACKNOWLEDGE AND AGREE THAT YOUR USE OF THE SOFTWARE IS AT YOUR
SOLE RISK. ABB PROVIDES YOU THE SOFTWARE “AS IS” AND “AS AVAILABLE”, WITH ALL FAULTS
AND DEFECTS, WITHOUT WARRANTY AND WITHOUT MAINTENANCE OR ANY SUPPORT
SERVICES AND SOLELY FOR THE PURPOSE CONTEMPLATED IN THIS AGREEMENT. ABB MAKES
NO REPRESENTATIONS OR WARRANTIES OF ANY KIND, AND ABB DISCLAIMS ALL WARRANTIES
AND REPRESENTATIONS WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHERWISE WITH
RESPECT TO THE SOFTWARE INCLUDING, WITHOUT LIMITATION, ANY WARRANTY THAT THE
SOFTWARE WILL BE SECURE, UNINTERRUPTED AVAILABLE, ERROR FREE OR FREE OF HARMFUL
COMPONENTS, OR THAT THE REPORTS PROVIDED ARE ACCURATE, OR ANY IMPLIED
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, SATISFACTORY
QUALITY, NON-INFRINGEMENT, QUIET ENJOYMENT, AND ANY WARRANTIES ARISING OUT OF
ANY COURSE OF DEALING OR USAGE OF TRADE.

6. Limitation of liability
NOTWITHSTANDING ANYTHING TO THE CONTRARY AND TO THE MAXIMUM EXTENT PERMITTED
BY APPLICABLE LAW, ABB SHALL IN NO EVENT BE LIABLE, WHETHER IN CONTRACT, TORT
(INCLUDING NEGLIGENCE), FOR BREACH OF STATUTORY DUTY, OR OTHERWISE, ARISING UNDER
OR IN CONNECTION WITH A CONTRACT, AND EVEN IF ABB HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES, FOR (I) LOSS OF PROFITS, SALES OR BUSINESS, AGREEMENTS
OR CONTRACTS, ANTICIPATED SAVINGS, REVENUE, OR DAMAGE TO GOODWILL; (II) BUSINESS



AB B D E V ICE SE CU RI T Y ASSU R A NC E CE N TE R – N IG H T W I SH, JU LY 2020
3/5

INTERRUPTION OR LOSS OR CORRUPTION OF DATA; (III) COSTS OF SUBSTITUTE GOODS OR
SERVICES; (IV) ANY INDIRECT, CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE DAMAGES OR
EXEMPLARY LOSS; AND/OR (V) OTHER LOSS OR DAMAGES INCLUDING DIRECT DAMAGES. In no
event shall ABB’s total liability to you for all damages exceed the amount of fifty dollars ($50.00).
The foregoing limitations will apply even if the above stated remedy fails of its essential purpose.

7 Term and Termination

7.1 Without limiting its other rights or remedies, ABB may terminate this Agreement (in whole or in part)
with immediate effect by giving written notice to you if (i) you are in breach of this Agreement; or (ii)
there is a change in the Laws in one or more countries applicable to the performance of the Software
that would render the continued performance of the Software illegal, impractical or would otherwise
have a material impact (including a cost impact) on the provision of the Software. Any terms of this
Agreement that by their nature extend beyond termination of this Agreement remain in effect until
fulfilled and apply to both parties’ respective successors and assignees.

7.2 Upon termination or expiration of this Agreement for any reason: (i) You shall uninstall all Soft-
ware from Your computer systems,  and cease use of the Software and, if requested by ABB, pro-
vide ABB with evidence that you have done so; and (ii) the accrued rights, remedies, obligations
and liabilities of the parties as at termination or expiration shall be unaffected, including the right
to claim damages in respect of any breach of the Agreement which existed at or before the date
of termination or expiration.

8 Export control
You shall not export or re-export, directly or indirectly, the Software, in whole or in part. You
acknowledge that the Software or any part thereof, are being released or transferred subject to
applicable export control laws and you will comply with all applicable export control laws.

9 Governing Law and Jurisdiction
This Agreement shall be governed by and construed in accordance with the laws of Switzerland
without giving effect to its choice of law principles. Any dispute, controversy or claim arising out
of, or in relation to, this Agreement, including the validity, invalidity, breach, or termination
thereof, shall be resolved by arbitration in accordance with the Swiss Rules of International Arbi-
tration of the Swiss Chambers' Arbitration Institution in force on the date on which the Notice of
Arbitration is submitted in accordance with these Rules. The number of arbitrators shall be one.
The seat of the arbitration shall be Zurich. The arbitral proceedings shall be conducted in English.

10 General Provisions

10.1 Subcontracting. We are permitted to appoint and use Affiliates and other third parties to per-
form our obligations or any portion thereof without your prior notification to or consent.

10.2 No waiver. A waiver of any right or remedy is only effective if given in writing and shall not be
deemed a waiver of any subsequent breach or default. Except as otherwise expressly stated in
the Agreement, a delay or failure to exercise, or the single or partial exercise of, any right or rem-
edy shall not waive that or any other right or remedy; or prevent or restrict the further exercise of
that or any other right or remedy.

10.3 Severance. If any provision or part-provision of the Agreement is or becomes invalid, illegal or
unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid,
legal and enforceable. If such modification is not possible, the relevant provision or part-provision
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shall be deemed deleted but not affect the validity and enforceability of the rest of the Agree-
ment.

10.5 Notices. Any notice given to a party under or in connection with the Agreement shall be in writing
and shall be (i) delivered by hand or courier or by pre-paid registered first-class post or special
delivery to the address specified in the Order; or (ii) sent by email to the email address specified
in the Order. We may in addition provide notices by email or other electronic notification forms
available in the used systems to the address then associated to your account on the Portal.

10.6 Third party beneficiaries. No one other than a party to the Agreement shall be a beneficiary of
the Agreement or shall have any right to enforce any of its terms, unless specified in the Agree-
ment.

11 Definitions and interpretation

Definitions
“ABB” means ABB Switzerland Ltd, a company incorporated in Switzerland with registration number
CHE-101.538.426,whose registered office is at Brown Boveri Strasse 6, CH-5400 Baden, Switzerland;.
"ABB Content" means the ABB Software (including all tools, software, hardware, materials, data,
content, application program interfaces provided by us or our Affiliates as part of or in relation to the
Software) as well as all derivatives and modifications of and improvements to all the foregoing, or other
ABB intellectual property;
"ABB Software" means all computer programs (which may include mobile applications) provided (or
given access to) by us under the Agreement, including any modifications, updates, upgrades, new
versions or releases and derivative works as well as any related documentation, but excluding Third Party
Software;
"Affiliate" means any entity, whether incorporated or not, which presently or in the future, directly or
indirectly controls, is controlled by, or is under common control with a party, by virtue of a controlling
interest of 50% or more of the voting rights or the capital, or by means of controlling the constitution of
the board and the voting at board meetings;
"Intellectual Property Rights" means (a) inventions, patents, utility models, copyrights, moral rights,
mask work rights, database rights and rights in trademarks, trade names, designs, know-how, and
invention disclosures (whether registered or unregistered); (b) applications for registration, and the
right to apply for registration, for any of these rights; and (c) all other intellectual property rights and
equivalent or similar forms of protection existing anywhere in the world;
"Laws" means any applicable legislation, regulations, codes of practice, guidance and other
requirements of any relevant government, governmental or regulatory agency, authority, or other
relevant body, as amended or re-enacted;
"Personal Data" means any data or information relating to an identified or identifiable natural person
and, where required by mandatory applicable Law, any data or information of an identified or identifiable
legal entity;
"Software" means ABB Software and Third Party Software;
"Third Party Software" means any computer program (which may include mobile applications), including
proprietary, freeware and open source software, that is either licensed (i) to us from a third party, as
Third Party Software for use in the Software, or (ii) by you from third parties;
"Your Content" means any information, data and material that we measure or that is provided by or on
behalf of you through or in connection with our provision or your use of the Services or Software,
including, for the avoidance of doubt, third party information, data and material that is provided by or
on behalf of you.
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Interpretation

Any�phrase�introduced�by�the�terms�"e.g.",�"including",�"include",�"in�particular",�"such�as",�“for�example”�

or�any�similar�expression,�shall�be�construed�as�illustrative�and�shall�not�introduce�an�exhaustive�list�of�

phrases�nor�limit�the�sense�of�the�words�preceding�those�terms.

Annex 1: List of Third Party Software included in version 1.0 of the ABB Device Security Assurance Cen-
ter – Nightwish.

OSS Name License type Link to license page
libpcap 3-clause BSD license https://www.tcpdump.org/license.html

Winpcap Winpcap license https://www.winpcap.org/misc/copyright.htm

https://www.winpcap.org/misc/copyright.htm
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